TOWN COUNCIL

REGULAR MEETING
276 

                                   MARCH 15, 2010



MINUTES OF MIDWAY TOWN COUNCIL REGULAR MEETING HELD ON MARCH 15, 2010 AT 7:00 P.M. AT TOWN HALL, 125 GUMTREE ROAD, NORTH CAROLINA

CALL TO ORDER

Mayor George Byrum called the meeting to order and welcomed everyone present.

Councilor Robin Moon gave the invocation and led in the Pledge of Allegiance prior to the opening gavel.

Councilors present were: John Byrum, Mike D. McAlpine, Robin S. Moon, Todd Nifong, and Norman Wilkes.  Absent: None.  Town Administrator Ryan Ross, Town Attorney James Lanik, Town Clerk Linda Hunt and Town Consultant Al Dillon were present.  

Each Councilor had been furnished an agenda prior to the meeting.

No members of press were in attendance.

PUBLIC ADDRESS
Ms. Loretta Simeon, 1675 Midway School Road, addressed Council regarding the proposed sewer project, asking the following questions: 

· What is the cost of the project? 

· What is a sewer easement? 

· Will there be any monetary compensation for the easements?

Town Administrator Ryan Ross offered to meet with Ms. Simeon after the Council meeting to answer her questions.

Mr. Larry Allman, 329 Ralph Miller Road, addressed Council about his concerns regarding safety and health issues created by the abandoned in-ground pool at 275 Ralph Miller Road.  He also expressed his concern about his neighbor’s dog that he deems to be both a nuisance and dangerous.    

Councilor Nifong offered to meet with Mr. Allman after the meeting to discuss his concerns.

APPROVAL OF MINUTES

On motion by Councilor Byrum, seconded by Councilor Nifong, Council voted unanimously to approve the minutes of the March 1, 2010 Town Council regular meeting as presented.  

ADOPT AGENDA

On motion by Mayor Pro Tem Mike McAlpine, seconded by Councilor Wilkes, Council voted unanimously to adopt the agenda as presented.     

PUBLIC HEARING

PUBLIC HEARING – ADOPTION OF SUBDIVISION ORDINANCE
The Midway Planning and Zoning Board has met several times with Mr. Vagn Hansen, Project Planner for consulting firm Benchmark CMR, Inc. to develop a subdivision ordinance for the Town.  The Planning and Zoning Board presented the final draft of the ordinance to Town Council at its March 15, 2010 meeting and recommended Town Council adopt the ordinance. 

Based upon the recommendation of the Planning and Zoning Board, Town Council called for a public hearing to be held on Monday, March 15, 2010, at 7:00 p.m. at Town Hall to receive citizen input on the adoption of a Subdivision Ordinance for the Town of Midway.  

The notice of the public hearing was advertised in The Dispatch on March 3 and 10, 2010 as required by law.

Project Planner Vagn Hansen of Benchmark CMR, Inc. was present to answer any questions the Council or the public may have.

Mayor Byrum opened the public hearing.

There being no one desiring to speak, Mayor Byrum closed the hearing.

On motion by Mayor Pro Tem McAlpine, seconded by Councilor Nifong, Council voted unanimously to adopt the Subdivision Ordinance for the Town of Midway.

TOWN OF MIDWAY, NORTH CAROLINA
SUBDIVISION ORDINANCE

ARTICLE I

INTRODUCTORY PROVISIONS

Section 101.
 Title 

This Ordinance shall be known and may be cited as the Subdivision Ordinance of the Town of Midway, North Carolina, and may be referred to as the Subdivision Ordinance. 

Section 102. 
Purpose 

The purpose of this Ordinance is to establish procedures and standards for the development and subdivision of land within the territorial jurisdiction of the Town of Midway. It is further designed to provide for the orderly growth and development of the Town; for the coordination of transportation networks and utilities within proposed subdivisions with existing or planned streets and highways and with other public facilities.

Section 103. 
Authority

This Ordinance is hereby adopted under the authority of Chapter 160A, Article 19, Part 2 Section 160A-371 of the North Carolina General Statutes (NCGS).

Section 104. 
Jurisdiction 

The regulations contained herein, as provided in NCGS Chapter 160A, Article 19, shall govern each and every subdivision within the territorial jurisdiction of the Town of Midway (hereafter referred to as the “Town”). 

Section 105. 
Prerequisite to Plat Recordation 

After the effective date of this Ordinance, each individual subdivision of land within the Town's jurisdiction shall be approved by the Midway Planning Board (hereafter referred to as the “Planning Board”) and the Midway Town Council (hereafter referred to as the “Town Council”) according to the procedure set forth in this Ordinance. 

Section 106.
 Relation to the Zoning Ordinance and Other Adopted Plans 

All proposed subdivisions must comply in all respects with the requirements of the Town’s Zoning Ordinance and all other officially adopted plans.

ARTICLE II

LEGAL PROVISIONS

Section 201.
 General Procedure for Plat Approval 

After the effective date of this Ordinance, no subdivision plat of land within the Town's jurisdiction shall be filed or recorded until it has been submitted to and approved by the Planning Board and Town Council as required by Section 105 of this Ordinance. The Mayor shall not certify a plat for recording that has not been approved in accordance with this Ordinance. The Clerk of Superior Court of Davidson County may not order or direct the recording of a plat if the recording would be in conflict with this Ordinance. 

The Register of Deeds of Davidson County shall not file or record a plat of a subdivision of land located within the territorial jurisdiction of the Town that has not been approved in accordance with these provisions. The filing or recording of a subdivision plat without the approval of the Town Council shall be null and void.

Section 202.
 Statement of Ownership and Dedication

All owners of land shown on a subdivision plat submitted for recording shall sign a statement on the plat stating that they are the owners of the property being subdivided and acknowledging any required or proposed dedications, and their purpose(s), that are shown on the plat.

Section 203. 
Effect of Plat Approval on Dedication 

Pursuant of NCGS 160A-374, the approval of a plat does not constitute or effect the acceptance by the Town or the public of the dedication of any street or other land, public utility line, or other public facility shown on the plat and shall not be construed to do so.

Section 204. 
Penalties for Violation
204.1 
After the effective date of this Ordinance, any person who, being the owner, or agent of the owner, of any land located within the territorial jurisdiction of this Ordinance, therefore subdivides his land in violation of this Ordinance or transfers or sells land by reference to, exhibition of, or any other use of a plat showing a subdivision of the land before the plat has been properly approved under the terms of this Ordinance and recorded in the Office of the Register of Deeds of Davidson County (excepting the presale or pre-lease of unrecorded lots referencing an approved Preliminary Plat and subject to the requirements of subsection 305.3), shall be guilty of a Class 1 misdemeanor. The description by metes and bounds in the instrument of transfer or other document used in the process of selling or transferring land shall not exempt the transaction from this penalty. The Town, through its Attorney or other official designated by the Town Council, may enjoin the illegal subdivision, transfer or sale of land by action for injunction. Furthermore, violators of this Ordinance shall be subject, upon conviction, to fine and/or imprisonment as provided by NCGS 14-4. The Town may also pursue enforcement actions as found in subsections 204.2 through 204.7. 

204.2 
The violation of any provision of this Ordinance shall subject the offender to a civil penalty in the amount of $500.00 to be recovered by the Town of Midway. Violators shall be issued a written citation, which must be paid within ten (10) days of its receipt.

204.3 
Notwithstanding Subsection 204.1, this Ordinance may be enforced by appropriate equitable remedies issuing from a court of competent jurisdiction. 

204.4 
The Town may cause building or zoning permits to be denied for lots that have been illegally subdivided.

204.5 
In addition to other remedies, the Town may institute any appropriate action or proceedings to prevent the unlawful subdivision of land, to restrain, correct, or abate the violation, or to prevent any illegal act or conduct.

204.6
Each day's continuing violation of this Ordinance shall be a separate and distinct offense. 

204.7 
Nothing in this section shall be construed to limit the use of remedies available to the Town. The Town may seek to enforce this Ordinance by using any one, all, or a combination of remedies

. 

Section 205. 
Separability
Should any section or provision of this Ordinance be decided by a court of competent jurisdiction to be unconstitutional or invalid, such decision shall not affect the validity of the Ordinance as a whole or any part thereof other than the part so declared to be unconstitutional or invalid. 

Section 206. 
Exceptions 

Upon the recommendation of the Planning Board, the Town Council may approve an exception from these regulations when undue hardship will result from strict compliance with the provisions of the Ordinance. In granting an exception, the Town Council shall make the findings required below, taking into account the nature of the proposed subdivision, the existing use of land in the vicinity, the number of persons to reside or work in the proposed subdivision and the probable effect of the proposed subdivision upon traffic conditions in the vicinity. No exception to the requirements of this Ordinance shall be granted unless the Town Council finds:

A.  
That there are special circumstances or conditions affecting said property such that the strict application of the provisions of this Ordinance would deprive the applicant of the reasonable use of his land. 

B.
That the exception is necessary for the preservation and enjoyment of a substantial property 

right of the petitioner.

C.
That the circumstances giving rise to the need for the exception are peculiar to the parcel and are not generally characteristic of other parcels in the jurisdiction of this Ordinance.

D.   That the granting of the exception will not be detrimental to the public health, safety and welfare or injurious to other property in the general area in which said property is situated. 

Section 207. 
Amendments 

This Ordinance may only be amended by the Midway Town Council. 

Amendments shall not become effective unless proposed by or submitted to the Planning Board for review and recommendation. The Planning Board shall have sixty (60) days from the time a proposed amendment is submitted to it within which to provide a written recommendation on the proposed amendment to the Town Council. If the Planning Board fails to provide a written recommendation within the specified time, it shall be deemed to have recommended approval of the amendment.

No amendment shall be adopted by the Town Council until a public hearing has been held on the amendment. Notice of the hearing shall be published in a newspaper of general circulation in the area at least once a week for two (2) successive calendar weeks prior to the hearing. The initial notice shall appear not more than twenty-five (25) and not less than ten (10) days prior to the hearing. In computing the ten (10) to twenty-five (25) day period, the date of the publication is not to be counted, but the date of the hearing is.

Section 208.
Abrogation

It is not intended that this Ordinance repeal, abrogate, annul, impair, or interfere with any existing easements, covenants, deed restrictions, agreements, rules, regulations, or permits previously adopted or issued pursuant to law. However, where this Ordinance imposes greater restrictions, the provisions of this Ordinance shall govern. 

Section 209. 
Effective Date 

This Ordinance shall take effect and be in force from and after the 15th day of March, 2010. 

Section 210. 
Adoption 

Duly adopted by the Midway Town Council, this 15th day of March, 2010.

A complete copy of the Subdivision Ordinance is on file at Town Hall for public inspection.

REGULAR BUSINESS 
TOWN OF MIDWAY – ANNUAL REVIEW PUBLICATION

Town Administrator Ryan Ross stated he had sent Council the latest draft of the Annual Review and he asked Council to look it over and to let him know if any there are additional revisions or corrections that need to be made.  If there are no changes, he will get it to the printer next week and, hopefully, be able to mail it out to the residents by the end of the week.  

This item was for information only.

QUASI-JUDICIAL PROCEEDING TO ALLOW THE COUNCIL TO DETERMINE WHETHER THE SWIMMING POOL AND ITS APPURTENANCES AT 275 RALPH MILLER ROAD ARE DANGEROUS OR PREJUDICIAL TO PUBLIC HEALTH OR SAFETY PURSUANT TO NCGS 160A-193
Pursuant to NCGS 160A-193 and pursuant to Town of Midway Ordinance entitled “Condemnation, Repair and Demolition of Unsafe Structures”, and proper notice given, the structure located at 275 Ralph Miller Road, Lexington, N.C. owned by Joseph J. Weaver was demolished on April 8, 2009.  Subsequently, on May 5, 2009, a lien was placed against the property in the amount of $3,500 together with interest at the rate of 8% per annum from April 8, 2009 which represents the cost incurred by the Town for the abatement of the nuisance located on the property.      

An abandoned in-ground swimming pool remains on the property and the Town has received complaints that the pool is a health and safety hazard.  At the time the structure was demolished, precautions were taken in an attempt to prevent these issues from occurring.  A metal grid and cover were put over the pool and boards were put around the sides of the pool; however, the condition of the grid and cover has greatly deteriorated causing concern by the neighbors about the health and safety of the public who live in or who may come into the area where the pool is located.  

In contacting Davidson County about filling in the pool, the Town Administrator was informed by the Inspections Department that the Midway ordinance does not specifically address swimming pools and, therefore, the County had done all they could do at this point.  To remedy that situation, Town Attorney Jim Lanik recommended that the Council hold a quasi-judicial hearing pursuant to NCGS 160A-103 to determine whether the swimming pool and its appurtenances are dangerous or prejudicial to public health or safety.

On motion by Councilor Nifong, seconded by Councilor Moon, Council voted unanimously to call for a quasi-judicial hearing to be held on Monday, April 5, 2010, at 7:00 p.m. to allow Council to determine whether the swimming pool and its appurtenances at 275 Ralph Miller Road are dangerous or prejudicial to public health or safety pursuant to NCGS 160A-193. 

TOWN ADMINISTRATOR’S REPORTS
SET DATE FOR BUDGET WORK SESSION

It was the consensus of Council to set Thursday, April 22, 2010, at 6:00 p.m. at Town Hall for the Budget Work Session.  

For information only.
REMINDER - ETHICS TRAINING - THURSDAY, APRIL 1, 2010, AT 9:30 A.M. – COMMISSIONERS’ MEETING ROOM – DAVIDSON COUNTY GOVERNMENTAL CENTER

Town Administrator Ryan Ross told Council he needs to inform the County of the number and names of the persons who plan to attend the ethics training on Thursday, April 1st, at the Davidson County Governmental Center and asked Council to let him know who plans to attend.

The Mayor and all the Council members informed Mr. Ross they will attend the training on April 1st.  Town Administrator Ryan Ross and Town Clerk Linda Hunt will also attend.  

There is no cost for the training.

Town Attorney Jim Lanik advised Council that in addition to the ethics training, the new law requires that all governing boards adopt an ethics policy by January 1, 2011.  The Institute of Government will provide guidelines for drafting the policy.  Mr. Lanik stated he should be able to have something to present to Council by the second meeting in April.  

For information only.

REMINDER – MIDWAY LITTER SWEEP – SATURDAY, MARCH 27, 2010

Town Administrator Ryan Ross reminded Council of the Midway Litter Sweep scheduled for Saturday, March 27th. Those planning to participate should be at the Midway United Methodist Church parking lot at 9:00 a.m.  This litter sweep is in preparation for the Easter Cross Walk in the Town. 

ADJOURNMENT

On motion by Mayor Pro Tem McAlpine, seconded by Councilor Byrum, Council voted unanimously to adjourn the meeting.






           ______________________________________________                   








        George P. Byrum, Mayor

____________________________________

Linda A. Hunt, Town Clerk[image: image1.png]












